COSTS CONSULTANTS LIMITED

Alison Sutton
Marden Parish Clerk
7 John Davies Place
Leominster

HR6 8JD

24 January 2019

By email: parish.clerk@mardenherefordshire-pc.gov.uk

rk@bidwellhenderson.co.uk

RE: Marden Parish Council v Herefordshire Council

Dear Madam,

MB/RK/19/01263

We write in relation to the above matter in which you have kindly instructed us to consider the Defendant’s
claim for costs and advise in respect of the same.

We can confirm that in consideration of the same we have had sight of the following documents:

Letter before Claim dated 14/02/2018
Response dated 21/02/2018

Statement of Costs dated 20/03/2018
Order dated 23/04/2018

Letter dated 09/05/2018

Response dated 17/05/2018

Letter dated 24/05/2018

Letter from Defendant dated 05/07/2018
Statement of Costs dated 17/07/2018
Letter from Defendant dated 18/07/2018
Letter dated 18/07/2018

Statement of Costs dated 26/07/2018
Order dated 11/10/2018 and Judgment
Letter dated 04/10/2018

Letter dated 14/10/2018

Response from Defendant dated 21/12/2018

We have also had sight of your email dated 19/01/2019 and the observations made therein.

In terms of the relevant issues we would advise as follows:



Hourly rates of in-house legal representatives:

The Defendant has retained in-house legal representatives rather than external solicitors. In practical terms
therefore it means that the conducting fee earners will be salaried and as such the fees for the work incurred
on a specific case will not directly affect or increase the money payable to the fee earner under the terms of
their employment. It has therefore been argued that the true cost to the party is simply a proportion of the
salary based upon the time spent on the case and that by operation of the indemnity principle the liability of
the paying party should be limited accordingly.

However, this approach has been rejected by the Courts. In Re Eastwood (deceased); Lloyds Bank Ltd v
Eastwood and others [1975] Ch 112, [1974] 3 All ER it was confirmed that the proper approach to be taken is
that the starting point when considering costs incurred by in-house legal representatives is that the proper
method for assessment is to assess the bill as though it were the bill of an independent solicitor. This
requires that work undertaken should be recorded and detailed in the same way as an independent solicitor
would do.

The hourly rate is also to be assessed in the same way as it would be if it were the bill of an independent
solicitor. For this purpose the Court operates under a presumption that the figure arrived at on this basis will
not infringe the indemnity principle. There may be special cases in which it appears reasonably plain that this
method would offend the indemnity principle but there is little guidance upon this. Further, the Courts have
stated that it would be impracticable and wrong to require a total exposition and breakdown of the activities
and expenses of the in-house department with a view to ensuring that the principle is not infringed. Even in
cases where a receiving party has sought to provide documentary evidence in support of rates claimed the
Court rejected such an approach on account of the considerable difficulty that would be caused by
attempting to take such evidence into account (Cole v British Telecommunications plc [2000] 2 Costs LR 310)

As a matter of principle therefore the proper approach is to consider the Defendant’s costs as if they were
incurred by independent solicitors.

Impact of Statement of Costs dated 20/03/2018

The statement of costs dated 20/03/2018 details the conducting fee earner’s time at £54/hr whereas the
later statements of costs provide the time at claimed at £180/hr. This discrepancy clearly has a substantial
impact upon the costs claimed.

Prior to the introduction of costs budgeting parties could be directed to provide costs estimates and PD 43-
48 (“the Costs Practice Direction”) provided that where an estimate was exceeded by more than 20% on
detailed assessment a statement of reasons was required in justification of the same. The Costs Practice
Directions was replaced as part of the amendments in April 2013, and hence this provision no longer exists,
but a similar provision has been introduced in respect of cost budgets at CPR 44 PD 3.2. The thing that both
provisions have in common is the requirement for information to be provided about anticipated costs (i.e. an
estimate of costs to trial). The statement of costs dated 20/03/2018 does not provide details of the
Defendant’s anticipated costs and as such cannot be properly considered an estimate of costs. Neither can it
be considered a budget and as such there aren’t any prescribed consequences for the discrepancy in rates.
Whilst the Claimant was entitled, and no doubt did, consider future costs on the basis of the rate provided,
this is in effect an estimate calculated by the Claimant rather than directly provided by the Defendant.

In terms of the impact of the March statement, and how this was considered, there does seem to be some
discrepancy in the parties’ respective positions. From your instructions it appears that you only became
aware of the increased rates the day before the hearing and several months after the offer of “no Order as
to costs” in May. By contrast, the Defendant suggests that the “oversight was duly amended as soon as the
error was noted” and that the Claimant was aware of the increased rates when it rejected the Defendant’s
offer of “no Order as to Costs”. This is obviously relevant when considering whether the Defendant’s error
has prejudiced the Claimant and materially affected how they have conducted the litigation.
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Based upon the minutes of the meeting in May 2014, which immediately preceded the rejection of the
Defendant’s offer to withdraw with “no Order as to costs”, it appears that there is evidence of reliance upon
the Statement of Costs provided. The difficulty is that there is no obvious mechanism of limiting the
Defendant’s costs by reference to the same. We would suggest that this point might however be relevant to
proportionality as a conduct point.

One other approach would be to argue that whilst there was no estimate to rely upon you were entitled to
consider the March statement as being an accurate statement of what had been incurred to that point.
Effectively you would be saying that those costs incurred as of 20/03/2018 should be limited to the sum
detailed within that statement. Again there are difficulties with this approach and ultimately the Court might
decide that this was simply an error and that more extensive costs consequences would be a
disproportionate penalty.

Discrepancies between time claimed across the three statements:

There are two elements to this: 1) inclusion of additional time to reflect work undertaken since previous
statement; and 2) increase of times claimed for work already undertaken (i.e. retrospectively increased).

In terms of 1) it is inevitably that work will have been undertaken between March and July. Additional
correspondence is claimed and document time has increased from 10.7 hours in March 2018 to 30.86 hours
in July. The July statements of costs also include the costs of attending trial (1 day 16/7/2018 and 2 days
26/07/2018) which obviously could not have been included in the March statement.

In terms of 2) there do appear to be document entries that have increased from on version to the next. As a
brief note of caution we would point out that the N260 is not intended to be anywhere near as detailed as a
bill and there is a limit to how much information on the documents schedule. Accordingly, it may be that
additional time has been incurred but has been added to a pre-existing entry rather than added as an
additional entry; it may be that upon preparation of a more detailed bill of costs the increase can be
justified. However, this would not appear to be relevant for earlier entries such as “Instructing Counsel on
response to PAPL letter” and “Considering draft PAPL response/client response”. These discrepancies
certainly do call for an explanation which does not appear to have been addressed in the Defendant’s letter
dated 21 December 2018. Given this omission it may be that there is something in this point.

Other points arising from your instructions:

e Attendance at Court for second day — the Defendant’s costs of the second day are covered by the
terms of the Order and hence are recoverable as a matter of principle; however it is of course open
to you to argue the quantum of those costs (e.g. whether it was reasonable/proportionate for the
fee earner to attend both/either days)

e Photocopying — we agree that this is not fee earning work and should be disallowed

e Reference to indemnity costs — we agree that this is not relevant

Assessment of Quantum:

In terms of quantum we have worked of the most recent statement of costs dated 26/07/2018. Whilst a
detailed bill of costs (with fee notes) would be of greater assistance we appreciate that this would present
an additional cost which it would be preferable to avoid.

As above, the Defendant has created issues by virtue of the discrepancies between the respective

statements of costs. It is not obvious how a Court might deal with rates issue and without a formal
breakdown of the time spent it is difficult to know whether the variations in time claimed relate to
additional work or retrospective amendments.
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In terms of the rates the Defendant’s case it that it was simply an error, and that the rate was always
£180/hr, albeit we note that you have provided a statement of costs from another matter in which the rate
claimed was also £54/hr. As detailed earlier in this advice the starting point is that in-house legal
representatives are to be treated as independent practitioners for the purpose of costs assessment. A rate of
£180/hr would be within the range of what one would expect a solicitor to charge, and, since the Court is
unlikely to be willing to undertake a breakdown of the activities and expenses of the in-house department,
we would not expect a reduction to the hourly rates on the grounds of reasonableness/proportionality.

In terms of the time claimed there will always be reductions, and certainly we would recommend repeating
the discrepancies in the times claimed. Some of the times do seem high and there are certain categories of
work that would be characterised as administrative rather than fee earning. Additionally, there are some
entries where it is not clear exactly what work is being undertaken (e.g. “submission to Court of Grounds of
Resistance” / “Submission of detailed grounds of resistance” — is simply sending/delivering documents to
Court or is there substantive work involved?)

In terms of Counsel’s fees we would suggest that these are broadly within the range of what would be
charged for a two day hearing and as such would not expect substantial reductions.

In terms of likely value we have proceeded on the basis that we believe that the Court is unlikely to make
sweeping reductions on the basis of the error in the March 2018 statement. On this basis we would suggest
that the costs as presently claimed could be assessed at around £17,500.00. However, given that the
Defendant is clearly aware of the issues, and they must accept that there is some risk as to how a Court
might deal with the statement issue, they may be willing to consider settlement at a lower level. The fact
that the Defendant has thus far has declined to serve a bill formally may be suggestive that there is some
reluctance to put the matter before the Court. Until such time as a formal bill is served costs of assessment
should not begin to accrue and therefore further negotiations at this stage should bear minimal costs risk.
We are therefore of the view that there would be merit in continuing with the robust correspondence and
putting forward further settlement proposals.

Yours Sincerely

Robert Kerr
Bidwell Henderson Costs Consultants Ltd.
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