MARDEN PARISH COUNCIL

County of Herefordshire Council
c/o The Solicitor to the Council
Shire Hall

St Peters Square

Hereford

HR1 2NX

14th February 2018

Dear Sirs,

Land at Ashgrove Croft
Judicial review - letter before claim

Your ref: planning permission 172552

Marden Parish Clerk
7 John Davies Place
Westcroft
Leominster

HR6 8JD

07789 322771

mardenclerk@gmail.com

This letter complies with the Civil Procedure Rules Pre-Action Protocol May 2015 to which you are

referred (https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot jrv).

Proposed claim for judicial review
1. To: Herefordshire Council

2. The claimant: Marden Parish Council, address as above

Reference details: Planning Permission reference 172552

The details of the legal advisers dealing with this claim:
Counsel: Hashi Mohamed, No5 Chambers

The details of the matter being challenged:

The grant of planning permission for “Proposed two additional mobile homes, two touring
caravans and the construction of a day room, associated hard standing drainage and re-
aligned access track.” Reference No. 172552

The details of interested parties who have been sent a copy of this letter:
Mr and Mrs Smith of Ashgrove Croft, Marden, Herefordshire, HRA 3HA

The Issue: The Committee Report approving planning permission has significantly misled
the Members, inter alia, as to the correct interpretation of the Planning Policy for Traveller
Sites (“PPTS”), having failed to assess adequately the Site’s suitability for the proposals put
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10,

i

12,

13.

forward. Members had commented on the complexity and lack of clarity in this case during
the debate.

The Decision: Taken on 17 January 2017, with the vote being five votes for and five
against and 3 abstentions — the application was approved by the casting vote of the
chairman.

The original planning permission: In this case was granted in 2005. The permission was
for a change of use from agricultural to a one family gypsy caravan site. The permission
was subject to conditions which made it a personal permission.

“This permission shall enure for the benefit of Mr Roland Jones and Mrs Dorothy Jones
only and not for the benefit of the land or any other persons interested in the land.”
[emphasis added]

The permission similarly commented on the need for this condition aimed at making an
otherwise unacceptable development, acceptable.

“The nature of the development is such that it is only considered acceptable in this
location having regard to the applicant’s special circumstances.” [emphasis added]

The relevant passage of the PPTS 2015 which the Council failed to interpret properly for
present purposes is as follows, paragraph 25:

“Local planning authorities should very strictly limit new traveller site development in open
countryside that is away from existing settlements or outside areas allocated in the
development plan. Local planning authorities should ensure that sites in rural areas respect
the scale of, and do not dominate, the nearest settled community, and avoid placing undue
pressure on the local infrastructure.”

At 6.2 of the Committee Report, Members are told, inter alia,

“In the case of the application site, permission was granted for the change of use from
agricultural land to a one family gypsy site and the proposal also falls within this use. On
this basis it is reasonable to conclude that the use of the site is for a one family gypsy
site for the area of land outlined in red on the original application, which is the same
extent of land subject to this application. The extant permission is subject to a
restriction that the change of use is for the applicant’s benefit and limits the number
of caravans to two (one static and one touring caravan).” [emphasis added]

At 6.21 of the Committee Report, the Council had the following to say;

“The planning permissions in 2005 and 2006 granted a change of use of land to a one
family gypsy site, as per their proposal descriptions. The absence of conditions limiting the
occupation of the site to those that meet the definition of a gypsy (or traveller) only affects
the way the permissions are exercised and not the extent of the use that has been

2



granted. This application does not seek a change of use, but rather permission is
sought for additional caravans, a dayroom and modifications to the access along
with associated hard.” (emphasis added)

Proposed Ground 1 — Misinterpretation of the PPTS leading to Members being misled

14. The passages cited above are significantly misleading statements put to the committee,
wrongly interpreting the PPTS, leading to a recommendation to approve. At the heart of the
mistake made by the Council is the fact that it treats this Site as one with a ‘lawful private
gypsy site use established’, which has led to the wrong assessment being taken to specific
issues and to the proposals as a whole. The following (non-exhaustive points) are made in
relation to it.

19. First, the Committee Report gives the impression that the principle of development has
been established on this site by virtue of the 2005 planning permission. Personal
permissions, specifically restricted for the benefit of an individual, cannot go on to establish
the principle of development as the Committee Report seeks to suggest to Members. To
that end, the proper engagement required with paragraph 25 of the PPTS was not
undertaken. Instead, there was failure to ensure that Members were clear that the
circumstances remained, throughout, that this permission was previously granted for
specific reasons where it would have otherwise been refused.

16. Second, the consequence of this failure has resulted in not properly informing Members of
the need to limit the impact of this proposal on the open countryside. This is because the
Council officer understood the policy to only apply to ‘new traveller sites when in fact that is
an incorrect reading of the policy.

17 Third, the consequence of this misinterpretation is quite serious. The proposals are to add
two additional mobile homes, two touring caravans and the construction of a day room,
associated hard standing drainage and re-aligned access track.’ This cannot be said to be
a de minimis change or addition to what, for all intents and purposes, is akin to a temporary
planning permission granted in particularly special circumstances.This is clearly significant
further encroachment on open countryside, something which the policy explicitly states
should be very strictly limited. The PPTS clearly bites and Members were not informed of
this crucial element that ought to have been part of their assessment.

18. The Committee Report’s assessment was therefore fundamentally flawed, and the
judgement formed leading to the decision taken was significantly affected. It is therefore
highly likely that had Members been given more information about this context, the proper
interpretation of the PPTS, they may not have approved this application.

Proposed Ground 2 — the misconstruing of the 2005 permission and the 2006 variation as
having created a lawful use for one family gypsy site

19. Further to Ground 1 above, the impression given to Members by the Committee Report is
that the previous permission (2005) and variation (2006) established the principle of
development, such that there was no real need to assess the impact of these proposals
properly. The very fact that there is a permission of this kind, on this site, is exceptional.
This fact has been lost on the Council. Any scaling up of what is already on the site needed
to be properly assessed, and it was not.




20.

21.

The 2006 variation reinforces the limited and necessarily limiting purpose of the imposed
condition. Namely the clear need to (a) determine that the individual is a member of the
gypsy / traveller community; (b) that they meet the exceptional criteria; (c) the rejection of
the application request to extend the permission to ‘another traveller family’; and (d)
occupation must therefore be in ‘the spirit of the original permission’." This, therefore,
should have been the process undertaken in relation to the latest 2017 application. It was
not.

The interpretation and therefore the understanding of the 2005 permission and 2006
variation were incorrect. This remains a material error.

Proposed Ground 3 — Failure to properly consider the implications of inaccurate plans

22.

23.

The Council has undertaken an assessment of these proposals using inaccurate and
unreliable plans. The drawings relied upon were not to scale and/or accurate to take a
proper assessment, despite the Council being alerted to this fact. The assessment
undertaken with the benefit of inaccurate plans has had the following implications.

a) The caravans and the day room proposed are unlikely to fit into the area shown on the
inaccurate plans;

b) The proposals with the additional units will go beyond what is already established as the
boundary site, causing more harm to the open countryside;

c) There is the likelihood that the proposals would take up additional Grade 2 agricultural
land;

d) The current layout is based on the wrong plans, as a result of which there is likely to be
a higher degree of harm from the proposals;

e) The sustainability of the proposals as a whole is in question if the site is incapable of
accommodating additional units within the current boundaries.

The failure to provide and/or properly assess the inaccurate plans submitted with the
proposals is likely to have serious ramifications for this Site. This failure stems from the
incorrect interpretation of the PPTS and acceptance that this Site need not have been
properly considered, as it was not a ‘new traveller site’. This is erroneous.

Proposed Ground 4 — Failure to properly investigate and ascertain the Applicants’ traveller
status for the purpose of the PPTS 2015

24.

In their assessment of the present proposals, the Council was under an obligation to
ascertain the gypsy status of the Applicants. As cited above, this was a personal
permission granted in exceptional circumstances and indeed even when the variation of
condition application was considered, the appraisal in 2006 stated,

“The primary consideration in determining this application, is whether or not the applicants
are members of the Traveller/Gypsy community, whereby their [sic] may claim the
exceptional circumstances to occupy the site...’

' Delegated Decision Report, 1 March 2006
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26.

27.

28.

Admittedly, the application to vary the condition was made pursuant to the need to
ascertain whether the applicants qualified in order to change the name. Again, this was
indicative of the exceptional nature of the permission. The same issue arises here where
the Council was furnished with critical information calling into question the traveller status of
the applicants; in particular that Hamby Smith had a pitch on a council site in Shropshire.
Again, the Council needed to undertake its own investigations to properly ascertain whether
the exceptional criterion had been met, as was done in 2006, when the appraisal stated,

« it is considered that Mr and Mrs Smith satisfactorily meet the exceptional criterion, which
is required to occupy the property in accordance with the spirit of the original planning
permission.”

The failure to undertake this proper assessment can only be put down to the Council's
mistaken understanding that there was a principle of development established on this Site.
There can be no other explanation. To that end, given the nature of this personal
permission, there was always an ongoing obligation to ensure that the traveller status was
monitored, ascertained and clarified as necessary.

Further, the Committee Report's mistaken understanding that the 2006 assessment goes
further, by suggesting that the ‘applicant and his wife were gypsies and they intend to
continue living a nomadic habit of life in the future when the circumstances allow greater
travel to horse fairs.’ The 2006 report only concerned itself with whether the applicants
were from the gypsy and traveller community. Members were misled by this understanding
of what the 2006 report actually concluded.

In sum, this failure to properly assess the status of the Applicants is against the spirit of
what the original planning permission intended. To have failed to do this, with the
consequences of allowing permission for a development that is going to be a significant
further encroachment on the countryside is a material error. Members needed to be better
informed through better interrogation of the evidence.

Proposed Ground 5 — Failure to properly assess the impacts likely to be caused by the
inadequate drainage arrangements.

29.

At 4.4.1. of the Committee Report, the Conservation Manager states,

“There is no detailed information supplied by the applicant on the actual capacity of the
existing Package Treatment Plant (‘PTP") or the existing soakaway field....a professional
report confirming the type of current installation and capacity of the PTP and the soakaway
field as well as a confirmation of operational condition is required to clearly demonstrate
that the existing system has sufficient capacity (with required ‘headroom’) to cope with
the maximum proposed occupancy of the site at any time...

If the professional report indicates the system is not capable of supporting the proposed
maximum occupancy (with required headroom) then full details of the proposed upgraded
foul water treatment MUST be supplied PRIOR to determination of any Planning
Application for consideration.’ [emphasis added]
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31,
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33.

34.

35.

36.

37.

Further to the specific requirements stated above by the Conservation Manager, at 4.4.2,
another position is taken by the Council,

“_..To ensure this | would request a relevant pre-occupancy — pre-commencement condition
requiring the submission of an updated Foul Water management plan with relevant detailed
plans and specifications is included — this plan should be implemented PRIOR to any
occupation or use of the proposed day room.”

What seems to have happened is that a recommendation requiring a full report to assess
capacity from one ecologist raising concerns about the foul drainage arrangements was
removed — possibly by a different ecologist — following a response from the Applicant. This
was based on a document showing the Council had installed a 3400 litre septic tank in
20086. It had been shown to the Council that a septic tank was found to be inadequate in the
circumstances.

It is therefore apparent that (a) the Officer fails to appreciate the capacity of this site, both in
terms of what it is and what it is to become; (b) the Council is incapable of reconciling the
contradicting approaches taken at 4.4.1 and 4.4.2 of the report; (c) the Council’s flawed
rationale to leave this matter to conditions; and (d) the flawed analogy comparing the
occupation of a dwelling in a settled community to the present site, in a bid to understand
capacity.

The net result is a failure to understand the facts on the ground properly (i.e. capacity for
occupation) and flowing from that therefore whether the proposed condition(s) are likely to
be adequate. Further, the lack of objection from Natural England was subject to the
appropriate mitigation being put in place. It was Natural England’s judgement that the
mitigation measures needed to be secured, subject to which the proposal can be screened
out from further stages in the Habitats Regulation Assessment.

It therefore follows that failure to have undertaken a proper assessment and placed the
necessary mitigation measures are likely to lead to a breach of the Habitats Directive. The
Council has failed to require objective evidence in the circumstances.

Conclusion: For all the reasons set out above, the Council is invited to reconsider this
planning permission. The Parish Council reserves the right to amend and/or build on the
grounds set out above.

The details of the action that the defendant is expected to take:

(a) To agree to the quashing of the decision identified at paragraph 4 above without a
hearing pursuant to CPR 54.18;

(b) To accept that any claim in respect of the matters referred to herein is an Aarhus
Convention claim for the purposes of CPR 45.41 and that the costs limits in such
claims apply;

(c) To accept that the subject matter of the claim is not suitable for resolution by
alternative dispute resolution (ADR).

ADR proposals: The subject matter of the claim is not suitable for resolution by ADR



38. The address for reply and service of court documents: The claimant’s address at: 7
John Davies Place, Westcroft, Leominster, Herefordshire, HR6 8JD

39. Proposed reply date: by 4.00pm on 21st February 2018 (by email)

Yours Sincerely,

NS It
Alison Sutton, Marden Parish Clerk
For and on behalf of:

Marden Parish Council
7 John Davies Place
Westcroft

Leominster
Herefordshire

HR6 8JD



