
RE: LAND AT ASHGROVE CROFT; DECISION BY HEREFORDSHIRE COUNCIL 
PLANNING PERMISSION 172552 

COUNSEL OPINION 

INTRODUCTION 

1. I am asked to advise by Marches Planning & Property Consultancy (“MP”) in 

relation to planning application reference 172552 for ‘proposed two additional mobile 

homes, two touring caravans and the construction of a day room, associated hard 

standing drainage and re-aligned access track.’ 

2. The decision to approve by the Planning and Regulatory Committee was made on 17 

January 2018. Time to bring a challenge is inevitably quite tight on this case. To that 

end, I am grateful for the succinct and comprehensive instructions bringing me up to 

speed on this matter. I propose to briefly state or restate some of the salient facts, 

following which I will then proceed to consider the possible grounds for challenge.  

SUMMARY OF OPINION 

3. In brief, I am of the view that there are grounds to pursue in this matter which are 

plainly arguable. The Council’s decision has many errors which are neither minor nor 

trivial, and they go to the heart of the planning permission.  

4. There has been a clear misinterpretation of the PPTS. Treating the Site as having 

transformed from a Site with personal permission to one which has now established 

the principle of development is a critical error on the part of the Council.  
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5. In my judgement, there are grounds which are plainly arguable and which have a 

reasonably good prospect of succeeding.  

BRIEF BACKGROUND 

6. The original planning permission relevant to this case was granted in 2005. The 

permission was for a change of use from agricultural to a one family gypsy caravan 

site. Specifically for 2 caravans and stable block. The permission was subject to 

conditions which made it a personal permission,  

“This permission shall enure for the benefit of Mr Roland Jones and Mrs Dorothy 

Jones only and not for the benefit of the land or any other persons interested in the 

land.” [emphasis added] 

7. The reason for this condition is quite important. It was clearly imposed because it was 

aimed at making acceptable what would otherwise have been considered unacceptable 

change of use, with particular consideration for the applicants’ circumstances,  

“The nature of the development is such that it is only considered acceptable in this 

location having regard to the applicant’s special circumstances.”  [emphasis added] 1

8. A variation of condition 2, as cited above, was granted in April 2006. This application 

was for the permission to Mr Smith and his wife or another traveller family. Instead, 

the granted permission continued the personal permission’s aim of maintaining the 

personal nature of the permission. And once again, the development was only made 

acceptable in this location due to Mr and Mrs Smith’s special circumstances, namely 

their gypsy status. This fact has implications for the analysis over this case. 

9. The appraisal undertaken by the Council looked closely at the status of Mr and Mrs 

Smith (Doc 4). There they make clear that the ‘primary consideration in determining 

this application, is whether or not the applicants are members of the Traveller/Gypsy 

 These special circumstances related to the gypsy stats of Mr and Mrs Jones1
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community, whereby their (sic) may claim the exceptional circumstances to occupy the 

site…’ The Council made careful note of the need to meet the exceptional criterion in 

order to satisfy the condition, and what this means in relation to meeting the 

requirement to occupy the property.  

PRINCIPLES 

10. One of the most important aspects in this case is the nature of personal permissions. 

In particular, in the circumstances where planning permission has been granted, where 

in normal circumstances it would have been refused, what are the implications for the 

future. Whether, in fact, it could be argued that it establishes the principle of 

development. These principles are not exhaustive. On this, I recite the following.  

11. Planning permission normally resembles a property right which attaches to the land 

rather than to the applicant personally.  One of the three exceptions, relevant to 2

present circumstances, is where the general rule is excluded by creating a personal 

permission. The Secretary of State has advised authorities that it is seldom desirable 

to limit a permission to the application or to any other named individuals.  3

12. Planning Policy Guidance now makes clear that a ‘condition used to grant planning 

permission solely on grounds of an individual’s personal circumstances will scarcely 

ever be justified in the case of permission for the erection of a permanent building, 

but might, for example, result from enforcement action which would otherwise cause 

individual hardship.’ This helps us understand the limitations they contain. 

13. There is nothing in case law or policy which supports the assertion that the existence 

of a personal permission necessarily can or may lead to the establishment of the 

principle of development. To my mind, the simple fact that, through the former 

Circular and now in the PPG, such a condition would scarcely ever be justified on a 

 Exception created by virtue of Section 75(1) of TCPA2

 “…where it is proposed exceptionally to grant permission for the use of a building or land for some purpose 3

which would not normally be allowed at the site, simply because there are strong compassionate or other 
personal grounds for doing so.” DOE Circular 11/95, revoked in 2004, replaced by the NPPG. 
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permission for the erection of a permanent building, suggest that personal permissions 

are akin to temporary ones. More on this below. 

14. Personal permissions are comparatively rare and subject to strict limits. The power 

under s.75 to impose such a limit is arguably a statutory recognition that planning 

permission may be granted in circumstances where permission would otherwise be 

refused. To that end, its mere existence, as in this case, cannot be used to support the 

argument that the principle of development remains uncontentious.  

POSSIBLE GROUNDS 

(i) Misinterpretation of the Planning Policy for Traveller Sites (PPTS) 

15. I am of the view that the Council has misunderstood the PPTS and its application to 

the application placed before it. The passage in the PPTS is as follows. 

“Local planning authorities should very strictly limit new traveller site development 

in open countryside that is away from existing settlements or outside areas allocated 

in the development plan. Local planning authorities should ensure that sites in rural 

areas respect the scale of, and do not dominate, the nearest settled community, and 

avoid placing undue pressure on the local infrastructure.” (paragraph 25) 

16. The Council’s underlying analysis throughout its 17 January 2018 report falls short of 

properly engaging with the requirements of the PPTS. It assumes that the application 

is not ‘for a new gypsy site’, rather for ‘additional caravans, a dayroom and 

modifications’.  I consider this reasoning to be fundamentally flawed, it carries 4

serious ramifications, and make the following three brief points.  

17. First, the 2005 permission as amended in 2006 never established the principle of 

development on this site. The permission was for a change of use, in exceptional 

circumstances, where permission would have otherwise been refused. The Council is 

 6.214

!  4



under an obligation to keep this at the forefront of their assessment, something which 

they have failed to do. This error is evident when they state that,  

‘The planning permissions in 2005 and 2006 granted a change of use of land to a one 

family gypsy site, as per their proposal descriptions. The absence of conditions 

limiting the occupation of the site to those that meet the definition of a gypsy (or 

traveller) only affects the way the permissions are exercised and not the extent of 

the use that has been granted. This application does not seek a change of use, but 

rather permission is sought for additional caravans, a dayroom and modifications 

to the access along with associated hard…’  (emphasis added) 5

18. The Council’s reading of this suggests that (a) the principle of development was 

established by the previous 2005 permission and/or the 2006 variation, it wasn’t and 

nor has the passage of time; (b) its current assessment does not require engaging 

paragraph 25 PPTS, and only the issues of status and other impacts are at large. This 

is completely wrong; they’re not that limited. 

19. Second, the Council’s reading of the PPTS fails to appreciate the operative elements 

of the policy. Yes, the policy states authorities should very strictly limit new traveller 

site development in open countryside. This therefore does not only mean that the 

policy bites when there are new traveller sites but that actually it is also about any 

traveller site development which is likely to impact the open countryside.  

20. Despite what the OR states, there can be little dispute that this is development in open 

countryside. And there is no dispute that the application seeks to expand it 

significantly; two additional mobile homes, two touring caravans and the 

construction of a day room, associated hard standing drainage and re-aligned access 

track. This cannot be said to be a de minimus change or addition to what, for all 

intents and purposes, is akin to a temporary planning permission granted in particular 

special circumstances. In my judgement, this is clearly significant further 

encroachment on open countryside, something which the policy explicitly states 

 Ibid5
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should very strictly limited. The PPTS clearly bites.  

21. Third, I think this ground is eminently arguable and has a reasonable chance of 

success. It is untested territory given how new the PPTS remains, but the above 

reasoning is sustainable. Further to this, this ground’s strength also comes from the 

fact that it is the loose thread which – if unravelled – completely undoes the Council’s 

analysis. In other words, if we are successful in persuading first the Council (through 

the protocol letter) and if necessary a judge later, then this ground’s real strength lies 

in the fact that the Council has used its underlining reasoning to justify a multitude of 

other conflicts with the development plan.  

22. For those brief reasons, I think that this ground is arguable, and furthermore has a 

good prospect of succeeding.  

(ii) Failure to properly consider the implications of the inaccurate plans 

23. Further to ground 1, it is clear that much strength is drawn by the Council, when 

assessing any conflict the proposals may have with policy, from the fact that the ‘site 

is already a lawful private gypsy site’. This, it is possible to argue, has necessarily 

meant that the Council has completely suspended its usual processes when it comes to 

properly assessing the impacts, against properly laid and scaled plans.  

24. This argument is going to be about irrationality. Was this decision correct in assessing 

likely impact on drawings which were not to scale? Further, this followed after the 

Council was alerted to the concerns from objectors and by Marches Planning. I note 

that the drawings were not actually amended but the new plans purported to show a 

scale bar and the direction north.  

25. In my judgement, the implications of this, as set out in my instructions but not 

repeated, are serious. For the reasons set out in my instructions (23), if it established 

that these drawings are not to true scale, the whole proposal is in jeopardy and has 

been approved based on inadequate information. I am of the view that the 
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repercussions cannot be adequately addressed by the Council unless and until a proper 

assessment is undertaken, informed by better and more accurate plans. These 

proposals represent a further and significant encroachment on the countryside. Simply 

stating that the site exists already is not an answer. 

26. I think that this ground is arguable and has a reasonable prospect of success. 

(iii) The misconstruing of the 2005 permission and 2006 variation as having created 

a lawful use of one family gypsy site 

  

27. A personal permission can never be tantamount to creating or giving rise to a change 

of use of the land. That was against the spirit of the original permission and no one, 

until now it seems, has come even close to holding that view. By definition it is one of 

those exceptions, as cited above, granted in circumstances which are special, and 

where normal permission may well have been refused.  

28. A careful reading of the appraisals both in 2005 and 2006 clearly show, in normal 

circumstances, this permission would have been refused, 

“6.11 The application seeks consent for the stationing of one static and one mobile 

caravan and is therefore considered to be of a limited scale in terms of its effect upon 

the character and visual amenity of the area, the impact of which can be further 

reduced by conditions requiring the provision of a comprehensive landscaping 

scheme.”  6

29. In that 2005 decision it is clear that but for the special circumstances, there were 

plenty of objections and concerns which may not have been overcome. To that end, a 

personal permission and what can actually be read into it is quite limited. It cannot go 

as far as to suggest that it established a principle of development in anyway. And yet 

this was the impression given to the committee, something which Marches Planning 

 Doc 3: Committee Report, 16 November 20056
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had picked up on in order to ensure the Council did not fall into error. 

30. The 2006 variation re-enforces the limited and necessarily limiting purpose of the 

imposed condition. Namely (a) to determine that individual is member of the gypsy / 

traveller community; (b) that they meet the exceptional criteria; (c) the rejection to 

include ‘another traveller family’; and (d) occupation must therefore be in ‘the spirit 

of the original permission’.  This, therefore, should have been the process undertaken 7

in relation to the latest 2017 application.  

31. In sum, the 2005 permission and 2006 variation only created an acceptable change of 

use for the purposes clearly stated, for the specific named individuals and nothing 

more. To extend this further and wider in the way the Council has sought to do is 

clearly an error.  

32. It is my judgement that this is an arguable ground which clearly shows the flawed 

approach taken by the Council. It is my judgement that it has a reasonable prospect of 

succeeding. 

(iv) The failure to address conflict with the PPTS; namely that only consideration of 

temporary sites is relevant when there is shortfall in traveller site provision 

33. This ground is connected to the Council’s failure to appreciate its flawed approach to 

this site, namely to conclude that it is not a new traveller site, and therefore the 

provisions in the PPTS do not bite. The same mistake appears to have been made on 

this ground as well. Again, the point made above about the strength of the first 

ground, and how it impacts on everything else, is highlighted again. 

34. Where a local planning authority cannot demonstrate an up to date 5Y supply of 

travellers sites, the policy states that this is a significant material consideration in any 

‘subsequent planning decision when considering applications for the grant of 

temporary planning permission’. If we are to argue that actually what’s relevant here 

 Doc 4: Delegated Decision Report, 1 March 20067
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is that this is a ‘subsequent planning decision’ rather than for a temporary permission, 

I think that this argument is unlikely to be sustainable.  

35. This is because this policy, on the face of it, appears to give authorities the 

opportunity to grant permission where there is clearly a shortfall in deliverable sites, 

and where temporary permissions may provide short respite to meet the demand.  

36. However, where it does assist us, is the continued misapprehension the Council seems 

to be under that this is an established site, and unquestionably so. As a standalone 

ground, though, it has little prospect of succeeding. We simply need to find another 

way of weaving it into the other aforementioned grounds.  

(v) Failure to properly assess the impacts likely to be caused by the inadequate foul 

drainage arrangements 

37. There has been no objection from Natural England subject to appropriate mitigation. 

NE states that an appropriate planning condition or obligation is required to secure 

these measures. These mitigation measures need to be secured, subject to which the 

proposal can be screened out from further stages in the Habitats Regulations 

Assessment process.  8

38. A recommendation requiring a full report to assess capacity from one ecologist raising 

concerns about the foul drainage arrangements  was removed – it seems by a different 9

ecologist – following a response from the applicant.  This was based on a document 10

showing the Council had installed a 3400 litre septic tank in 2006. It has been shown 

to the Council that a septic tank was found to be inadequate in the circumstances.   11

39. The force in this ground is based on (a) the Council’s failure to appreciate the capacity 

of this site, both in terms of what it is and what it is to become; (b) the Council 

 Doc 158

 4.4.1 of the January 2018 Report – we should ask for clarification which ecologist wrote which passage.9

 4.4.2 of the January 2018 Report10

 Doc 18 and Doc 1911
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incapable of reconciling the completely contradicting approaches taken at 4.4.1 and 

4.4.2 of the OR; (c) the Council’s flawed rationale to leave this matter to conditions; 

and (d) the flawed analogy comparing the occupation of a dwelling in a settled 

community to the present site, in a bid to understand capacity.  

40. This culminates in the question of whether by failing to understand the facts on the 

ground, any proposed condition is likely to be adequate, and if it is not, whether this 

breaches the Habitats Directive. It is certainly arguable that the Council have failed to 

consider objective evidence in the circumstances. I suspect that the defence will be 

that there was a judgement made by the Council’s ecologist. Further, that by virtue of 

condition 14, ‘drainage arrangements shall be submitted to and approved in writing 

by the local planning authority prior to commencement of any works.’ And as the 

ecology officer made clear this pre-commencement condition will require a Foul 

Water management plan ‘with relevant detailed plans and specifications included’. 

Which is required prior to occupation (see 4.4.2) 

41. Quite apart from the problems identified above in relation to the inadequacy of the 

approved drawings and plans, it is my judgement that this may well be a sustainable 

answer to the issues we raise.  

42. To that end, I consider this ground has a low prospect of succeeding.  

(vi) Failure to investigate new evidence about the applicants’ traveller status 

43. For the reasons set out above, it is also clear that there is an onus for the Council to 

properly assess the traveller status of the occupants of the site. This was apparent in 

both the 2005 and 2006 decisions, indeed it was central to the Council’s rationale.  

44. I have considered carefully the following key documents in relation to this issue, 

which goes to the heart of the status of the Applicant and his family,  
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a) The points of contradiction raised in my comprehensive letter of instructions;  

b) Paragraphs 6.22 – 6.29 of the OR;  

c) The anonymous letter of objection (heavily redacted) (Doc 20);  

45. Taken together, the question is whether if the Council had followed this up more 

closely they would have come to a different conclusion as to the applicants’ traveller 

status. Whilst noting all the clear inconsistencies, some of which was clearly not 

addressed fully or properly in the OR, I am not convinced that it would have made a 

difference to the conclusion reached.  

46. Whilst at times incoherent and relying on incorrect evidence (see committee update), I 

think the Council has enough there to be able to show that even if the anonymous 

letter was properly followed up, and Shropshire Council contacted, for example, the 

likelihood of reaching a different conclusion is not significant.  

47. For those cogent reasons, I am of the view that this ground is not arguable.  

(vii) Failure to address conflict with the development plan 

48.  Policy H4 of the Herefordshire Local Plan, Core Strategy 2011-2031, provides at (6) 

that proposals will be supported where ‘in rural areas, the size of the site does not 

dominate nearby settled communities…’  

49. Without prejudice to the other grounds cited above, the simple reality is that this site 

is likely to grow to at least three times to what is actually there now. Both in terms of 

the caravans on site and people occupying them. Whilst noting that the status of what 

is on site currently is important, there is a great deal which remains at large – namely 

the extra resident and potential occupiers. To that end, it is a material consideration to 

assess properly whether there is conflict with Policy H4. There is simply not enough 
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evidence to support the argument that the proposal will only ‘result in one additional 

extended family member, Mrs Smiths’ mother, living on site’ and yet in the same 

sentence concede ‘although it is accepted that other family members could potentially 

occupy with an increased number of units.’ 

50. This sentence is also internally inconsistent. The Council, may, however, seek to 

argue that actually they have made a proper assessment, with the current status of the 

site (the overarching problem in this case) and its occupants as a starting point. 

Further, that with the conditions in place, and the stated willingness to enforce as and 

when appropriate and proportionate, they have discharged their duties in assessing the 

proposals against Policy H4. I agree that this is not realistic, and in adequate answer, 

given the lack of resources to undertake this work.  

51. In sum, there is something to this argument, but I nonetheless consider that it would 

have a low prospect of succeeding. The Council will simply argue that taken as a 

whole, their assessment is complete.  

(viii) Unintended consequences of conditions 4,7 and 8 

52. There are issues highlighted with condition 4, restricting occupation; condition 7 and 

8 relate to the occupancy of Mrs Betty Ricker. The reasoning attached to conditions 7 

and 8 appear to contradict completely the restriction stipulated by condition 4, which 

appears to be concerned exclusively with the definition in Annex 1.  

53. The flaw here being that, taken together, these conditions move the specific nature of 

this personal permission away from the original intended purpose, and towards a more 

generic acceptability of a caravan on site, whether or not occupied by Mrs Ricker.  

54. This flaw is easily rectifiable by the Council and I am not convinced it would 

constitute a ground of appeal. However what it does do is show, once again, in stark 

terms just how muddled the Council’s thinking has been on this issue. Both in terms 

of how they have failed to properly assess the status of individuals, how they have 
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understood this permission throughout and crucially their complete lack of 

understanding of how the PPTS actually relates to all the aforementioned.  

55. To that end, it supports our case and we ought to bring this point into the other 

grounds cited above, but it is not arguable on its own.   

CONCLUSION 

56. I trust that the above advice is clear. I am of the view that there are many arguments 

which are arguable, and for the reasons set out above, some of which have good 

prospects of succeeding. Whilst it is impossible to know the position of a Court, a pre-

action letter detailing this to the Council may well lead to an agreement to withdraw 

this decision. In my judgement the Council would be sensible to do this. 

57. Given the relevant dates, it is important to note that time is against us.  

58. However it is critical to be mindful that, as has been their response to MP’s 

representations before, it is by no means guaranteed that they will not try to remake 

this decision, perfecting all the points made above.  

59. Having said this, as things currently stand, I am of the view that the decision to 

approve these proposals is not defensible. Any judicial review proceedings taken 

against Herefordshire Council is likely to succeed on at least some of the grounds 

appraised above. Please do not hesitate to get in touch if you need any further 

assistance on any of the above points made.  

HASHI MOHAMED 

Barrister, No5 Chambers 

7 February 2017
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